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IN THE COURT OF THE CIVIL JUDGE AT UDALGURI 

     Present:  Mr. R Lal, AJS 

Civil Judge::: Udalguri 

Title Appeal No: 07 of 2015 

1. Nagen Biswas  

2. Hiren Biswas 

      Vs 

1.   Puspa Ram Baishya. 

Date of Argument: 04.03.2016 

Date of Judgment: 17.03.2016 

Advocate for Appellants: M. C Narzari 

Advocate for Respondents: P. Sutradhar 

Cases referred: 

 

      JUDGMENT: 

1.  An appeal has been preferred by the appellant against the 

judgment and decree dated 19.10.15 passed by the learned Munsiff 

in Title Suit No. 07/2011 leading to the registration of the instant 

case. The two appellants were the defendants in the Title Suit 

referred to above and have asserted that the learned Munsiff has 

erred in law and in facts while delivering the impugned judgment.  

 

2. To understand and appreciate the grounds of the appeal, let me 

briefly recapitulate the contents of the plaint and written statement 

filed in the title suit. 

 

3. Plaintiff case: The plaint reads that the plaintiff is the owner of 2 

Kathas and 14 leshas of land covered by Dag No. 96 periodic Patta 
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No. 123 in village Gelabil under Orang Mouza. The plaintiffs had 

stated that on the west of the suit land there is a village road, on 

the east and south there is natural canal and on the north there is a 

government land of about 75 feet, ahead of which is National 

Highway 52. The plaintiff has contended that the canal had washed 

away about 14 lechas of land and the plaintiff claims to be in 

physical possession of only 2 Kathas of land. 

 

4. It is the case of plaintiff that in January 2000 the defendant 

approached the plaintiff for taking a tea shop on rent and the 

plaintiff constructed a  C I sheet  roof with bamboo fencing room of 

20 feet x 10 feet on the schedule land and  gave the same to the 

defendant  on a monthly rent of Rs 100/ on and from 05.02.2000. 

The plaint specifically points out that the area of the land over which 

the tea shop has been constructed is described under schedule C.  

 

5. The plaintiff has asserted that in the year 2004 he constructed six 

(6) RCC shops and another room marked as room No. 7 was 

constructed of CI sheet roof and bamboo fencing which has been 

marked as room No. 7. The plaintiff has submitted that the tea shop 

on defendant is adjacent to room No. 7 and falls within the 

boundary of land marked by Dag No. 96 P.P. No. 123. 

 

6. According to the plaintiff after the commencement of the tenancy, 

the defendants were regularly paying the rent @ Rs. 100/ per 

month but from July 2011 they stopped paying the rent. It is further 

submitted that in August 2011 the defendant issued a Advocates 

notice to the plaintiff claiming inter-alia that the suit shop is situated 

on the governments land and not on property of the plaintiff. 

 



3 
 

 
 

7. In the background the plaintiff instituted the instant suit for 

declaration of right and eviction of defendant. The plaintiff also 

claimed arrear rent from 2011, permanent injunction and other 

equitable relief(s). 

 

8. Defendant‟s case: The two defendants upon entering appearance on 

13.03.2012 filed a joint written statement of defence. The defendant 

contended that the suit was not maintainable, was bad for non 

joinder of necessary party, was barred by principle of limitation and 

had no cause of action. 

 

9. In their pleadings, the defendant had admitted that the plaintiff is 

the owner and possessor of 2 Kathas and 14 Lechas of land in Dag 

No. 96, Patta No. 123 and that about 14 Lechas of land has been 

washed away by the canal. The defendants have not denied that in 

the year 2004 plaintiff constructed six (6) RCC shop rooms and one 

(1) CI room on schedule B land. 

 

10. The defendant had taken a position that the schedule C land is not a 

part of schedule B land and the defendant have also denied out-

rightly that they had, had any point of time, entered into any sort of 

tenancy with the  plaintiff. The defendants have claimed that 

schedule C land is a Government land  (Khas land) belonging to the 

PWD Department and that the defendants had, at their own cost, 

constructed that tea shop and they are running a business there-

from. 

 

11. The defendants have asserted that the suit land measuring 20 feet 

into 10 feet was a deep trench and that the defendants had  filled it 

up with earth  and constructed tea shop there upon. The defendants 
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had stated that the plaintiff is not the land lord and there was no 

tenancy agreement between the plaintiff and defendants. 

 

12. The defendants have further assured that in between the Scheduled 

B and Scheduled C land, there is a small plot of land measuring 15 

feet into 20 feet belonging to one Nareswar Mahatu. The defendant 

have stated that one Mangal Daimari is possessing the  plot 

measuring 15 feet into 20 feet on the boundary of the Schedule B 

land and that the description of schedule C by the plaintiff is not  

correct. In the above background the defendants have asserted that 

the plaintiff is not a entitled to any relief and that the suit should be 

dismissed with cost.  

 

13. The Issues: On the basis of rival pleading the learned Munsiff by 

order dated 10.04.2012 framed ten (10) issues. The principal issues 

that need to be decided in this case is issues No. V and IX. The 

moot question before this Court is as to whether the Schedule C 

land is a part of Scheduled B land or is it a Government land 

belonging to PWD Department? 

 

14. The Evidence on Record: The plaintiffs have examined 4 (four) 

witnesses including himself to try and prove that the schedule “C” 

land is a patta land and is part of schedule B land. Pushparam 

Baishya, the plaintiff, as PW1, has stated in his affidavit that he has 

constructed a shop measuring 20 feet X 10 feet on the schedule “C” 

land and given the same to the two defendants on a monthly rent of 

Rs. 100/- (Rupees One Hundred) only and that the tenancy 

commenced on and from 05.02.2000. The plaintiff (PW1) has 

deposed that the defendants were regularly paying rent upto June 

2011 but in July 2011 they defaulted and also thereafter by an 



5 
 

 
 

advocate notice, the defendants disputed the right of the plaintiffs 

over the suit property. PW1 has further stated that in the year 2004 

he has constructed six RCC rooms and one CI sheet room on the 

schedule “B” land and that the suit shop in possession of the 

defendants lies on the southern side of the CI sheet room.  

 

15. In order to prove his title over the suit shop, PW1 has exhibited the 

annual patta (marked as Exhibit 1), the jamabandi (marked as 

Exhibit 2) and Khajna receipt (marked as Exhibit 3) of land marked 

by the Patta No. 123 and dag No. 96.  

 

16. In cross examination PW1 would state that he has instituted the suit 

for declaration of right title interest over 2 kathas and 14 lechas of 

land. He would concede that some land has been washed away by 

the canal but he is unable to state as to how much land has been 

eroded. During cross examination PW1 would also state that he 

does not remember as to whether the content of the affidavit was 

read over and explained to him or not. PW1 would admit that the 

defendants had spent money and material to construct the suit shop 

and thus he deviated on a material point from his pleadings. PW1 

however remained consistent that the suit land (schedule “C”) is a 

part of his property under schedule “B” land. At one juncture PW1 

would state during cross examination that between the National 

Highway and his 2 kathas and 14 lechas plot, there is no 

government land in between but in the pleadings, there is mention 

of 75 feet land in between the two.  

 

17. During cross examination PW1 would also admit that there was no 

written agreement of tenancy, no rent receipt was ever issued and 

there was no witness of the rent agreement. PW1 has stated in his 
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cross examination that the tenancy came into being from some time 

in the year 2003. In pleadings he had stated that tenancy 

commenced from February 2000. PW1 would also admit that Mangal 

Daimari has a shop on the southern side of the suit property.   

 

18. Prafulla Baishya (PW2) is the relative of the plaintiffs and he would 

state that in between the National Highway and the plaintiffs land, 

there is government land measuring about 75 feet. PW2 would state 

that from February 2000 the defendants entered into a tenancy 

agreement with the plaintiffs and he was running a tea shop. It has 

been averred by PW2 that from July 2011 the defendants have 

stopped paying the monthly rent Rs. 100/- and hence the plaintiffs 

have filed present suit.   

 

19. In cross examination PW2 would admit that his house is about one 

furlong away from the suit property. PW2 could not state the exact 

measurement of the land and stated that the land measures about 2 

to 2.5 kathas. He would also state that during the construction of 

the village road, some land of the plaintiffs went into the road and 

this witness could not state the dag and patta number of land. What 

is important is that PW2 has admitted that the suit house was 

constructed by the defendants and he stated that he is ignorant as 

to who filled up the land before the house was constructed. PW2 

also conceded that he was not present when the rent agreement 

was entered into. He also admitted that he has never seen the 

defendants paying rent to the plaintiffs. Dharjaram Medhi (PW3) has 

stated that the defendants are running a shop on the land belonging 

to the plaintiffs and were paying Rs 100/- as monthly rent. It has 

further been stated by PW3 that from sometime in July 2011 the 

defendants have stopped paying the rent and hence plaintiffs have 
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instituted the present suit. In cross examination PW3 would state 

that the disputed land measures about 1 bigha. PW3 would also 

admit in the village road some land of the plaintiffs is there and that 

adjacent to the shop of the defendants is the shop of Mangal 

Daimari.  

 

20. PW3 also admitted that he does not know as to who had 

constructed the suit shop and he also does not know as to who had 

filled up the ditch before the suit house was constructed. PW3 was 

staying at Tezpur during his service days and shifted to Gelabil 

sometime in the year 2009. He would submit that after his coming 

to Gelabil he has seen that the village road has been repaired by the 

panchayat.  

 

21. Ganesh Baishya (PW4) is the son of the plaintiff and he has 

supported the version of his father. He would submit that the 

defendants stopped paying the rent and hence his father has filed 

the present suit for eviction of the defendants.  PW4 has stated in 

his cross examination that some land has been washed away by the 

canal and so he is unable to state the exact measurement of the 

land in possession of the plaintiffs.  PW4 also could not state as to 

how much land is occupied by the rice mill and how much land 

covers the seven (7) shops of the plaintiffs. PW4 has stated that the 

disputed land measures 24 feet X 18 feet and that the suit shop of 

the defendants is on the area 12 feet X 16 feet. PW4 has also 

admitted the presence of Mangal Daimari. PW4 has stated that at 

the time of entering into the rent agreement he was present with 

his father but no other persons were present.  He would also admit 

that Gelabil is not a town area. He would also admit that after the 
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burning down of the first shop the defendants had shifted the shop 

of Nareswar Mahato and stayed there for about 1 year.   

  

22. Defendant Evidence: The defendants have examined three 

witnesses including one of the defendant Nagen Biswas (DW1). 

DW1 deposed that the schedule C land is not a part of schedule B 

land and he also denied out-rightly that he had, had any point of 

time, entered into any sort of tenancy with the plaintiff. DW1 

deposed that schedule C land is a government land (Khas land) 

belonging to the PWD Department and that he had constructed that 

tea shop and they are running a business there-from. 

 

23. DW2 and DW3 supported DW1 and deposed that the suit land 

measuring 20 feet into 10 feet was a deep trench and that the 

defendants had  filled it up with earth  and constructed tea shop 

there upon. These two witnesses had stated that the plaintiff is not 

the land lord and there was no tenancy agreement between the 

plaintiff and defendants. 

 

24. DW1 averred that in between the Scheduled B and Scheduled C 

land, there is a small plot of land measuring 15 feet into 20 feet 

belonging to one Nareswar Mahatu. The defendant witness has 

stated that one Mangal Daimari is possessing the plot measuring 15 

feet into 20 feet on the boundary of the Schedule B land and that 

the description of schedule C by the plaintiff is not correct. 

 

25. DW1 Nagen Biswas, during cross examination, has admitted that he 

has not made Nareswar Mahato and legal heirs of Lambo Daimari as 

witnesses in this case. He would also admit that he has not 

furnished any documents to show that schedule “C” land is a 
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government land. He would admit that advocate commission had 

visited the suit property and lat mandal had assisted the commission 

and measured the land.  

 

26. DW2 Sabin Daimari has stated in his cross examination that the 

village road has been constructed long time ago. DW2 could not 

state about Lambo Daimari. DW2 could not state whether the suit 

property is a tauzi patta land or miadi patta land. He also does not 

know as to how much land belongs to the plaintiffs. He has 

admitted that he has no personal knowledge about the dispute 

relating the land between the plaintiffs and the defendant. He was 

not present when the advocate commission visited the land.  DW3 

Mangal Daimari could not state anything about Nareswar Mahato 

and he also does not know Lambo Daimari. He also could not state 

as to on how much land the tea shop of the defendant is situated.    

 

27. The plaintiff has adduced sufficient documentary evidence to create 

a preponderance of probability that he is the title holder of land 

covered by PP No 123 dag number 96. The limited question that 

needs to be answered in such a situation is as to whether Schedule 

C land covering an area of 20 feet x 12 feet is a part of the patta 

land of the plaintiff or not.  

 

28. In this context, the learned Munsiff to ascertain the status of the 

land had very rightly appointed an advocate commission and 

directed the circle officer Mazbat to assist the advocate commission.  

In terms of the above order Dr. K. C. Dutta, advocate, was 

appointed as a commissioner who went to the disputed plot along 

with the engaged counsels of both sides and ascertained the plot 

assisted by the lat Mandal. The commissioner has submitted two 
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reports in the court in June 2014. The report of the advocate 

commissioner is supported by report by the  lat mandal.   

 

29. Assailing   the report of the advocate commission Mr. Narzary has 

submitted that where the dispute centers around a very small plot 

of 2 lechas, the discrepancy of more than 12 lechas in calculating 

the land by the lat mandal is fatal and the judgment and decree 

passed by the lower court should be set aside on this count alone.  

 

30. Analysis of evidence: A bare perusal of the evidence of the plaintiff 

side goes to show that there is no independent witness to the claim 

of the plaintiff of the tenancy agreement. It needs to be noted that 

in pleadings it is stated that agreement between plaintiff and 

defendant for the suit shop was made in February 2000. But in 

evidence, during cross examination, PW1 deviated and claimed that 

tenancy started from sometime in 2003. There is also no 

independent witness before  me who had said that he had seen the 

defendant paying rent to the plaintiff. It also comes out that the 

plaintiff and his witnesses have deviated from the pleadings in as 

much as the witnesses admitted that the suit shop was constructed 

by the defendant himself, whereas in the pleadings and in the 

affidavit it is stated that suit shop was  constructed by  the plaintiff. 

No independent witnesses (PW2 and PW3) have supported the 

claim of the plaintiff that the suit property was filed out with the 

earth and developed by the plaintiff. The plaintiff has not submitted 

any written document of tenancy agreement or any rent receipt. 

These are material facts which the court below ought to have note 

of while coming to his conclusion.  
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31. The second question and a more important one that needs to be 

answered is whether suit shop measuring 20 X12 feet is a part of 

the patta land belonging to the plaintiff or is it a government land? 

To determine this question the best evidence available before me is 

of the advocate commissioner assisted by lat mandal. The learned 

Munsiff while issuing the commission had directed that the status of 

schedule C land measuring 20 X 12 feet be determined and to find 

and ascertain whether the land is government land or patta land 

marked by by Dag 96, PP 123 of village Gelabil. The learned Munsiff 

very correctly asked the the circle office of area to assist the 

advocate commission by deputing lat mandal with the relevant  

citha, map and scale  to measure the land and thereby assist the 

advocate commission.  

 

32. Record would disclose that the advocate commissioner was 

examined by the court and cross examined by both sides. In his 

cross examination, the commissioner admitted that he is not able to 

state whether the suit shop measuring 20 x 12 square feet is a part 

of the patta land of the plaintiff or not. My attention has been drawn 

to the report of the lat mandal where at one place he states that 

total land in dag number 96 is 2 K 11 lechas but while summing up 

the land, he gives a totally different picture.   

 

33. In the report of the lat mandal marked as Exhibit “Gha”, the 

revenue official stated that the land in possession of the defendants 

is 2 lechas, in possession of Mangal Daimari (dakhaldar) is 4 lechas 

and in possession of the plaintiffs is 15 lechas.  If that be so I fail to 

understand as to what has happened to the remaining land, for in 

the body of his report it is written that the total land is 2 Kathas and 

11 lechas in dag number 96. The report of the lat mandal, 
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therefore, is without doubt a defective one and does not describe 

the property vividly and properly.  

 

34. The advocate commissioner has submitted two reports which as 

marked as Exhibit „Kha” and “Gha”. According to these two report 

ascertainment of the land was done on the basis of the 

measurement by the lat mandal. The measurement of the lat 

mandal, as pointed out above, does not inspire confidence. 

Moreover, the commissioner could not remain consistent on material 

point during cross examination.  

 

35. The disputed land measures only 2 lechas. It is thus a very small 

plot and hence the discrepancy in measurement of the land by the 

lat mandal cannot be ignored or brushed aside. The defect in the lat 

mandal report coupled with admission of the advocate commissioner 

during cross examination leads me to hold that no correct finding 

can be arrived at as regard the status of schedule “C” land on the 

basis of such report. Since the learned Munsiff has acted upon such 

a report to came to his conclusion I am constrained to interfere with 

his judgment and decree. I hereby set-aside the judgment and 

decree dated 19.10.2015 passed by learned Munsiff, Udalguri. 

 

36. The Apex Court in a catena of decision has crystallized the concept 

of limited remand.The Supreme Court has held that remand does 

not always mean that the entire trial is washed away and the 

appellate Court is at liberty to direct the Court below to initiate the 

trial from a certain stage and to do such thing as would help 

ascertain the truth. Reliance placed upon Supreme Court decisions 

in Prataprai N Kothari Vs John Braganza AIR 1999 SC 1666 P 

Purshottam Reddy Vs Pratap Steels Ltd AIR 2002 SC 771; and  
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Bhagwan Vishwanath Vs Bhaskar Digamber Choudhury AIR 1977 SC 

2183 

 

37. In the facts, I having set aside the Judgment hereby remand the 

case to the Court of the learned Munsiff. I direct that the suit be re-

admitted with its original number in the register of Civil suit and 

both parties are asked to appear before the learned Munsiff, 

Udalguri and for that purpose no new notice would be required. The 

evidence recorded during the original trial will be evidence during 

that trial after remand except the evidence pertaining to the 

evidence of advocate commissioner, oral & documentary.  

 

38. On receipt of the record, it is directed that the learned Court shall 

determine issue number V & IX by ascertaining the question of fact 

as to whether the schedule “C” land measuring 20 X 12 square feet 

is a part of the patta land belonging to the plaintiff or is a 

government land. To do so the learned Munsiff shall appoint an 

advocate commissioner on such terms and conditions as he deems 

fit and proper and on receipt of the report, he may allow the cross 

examination and thereafter proceed to dispose of the suit.  

 

39. It is made clear that since it is a limited remand no further evidence 

from either party would be permitted. This is done to ensure speedy 

disposal of the Title Suit. A civil litigation must be completed within 

a definite time frame otherwise the confidence of the people in the 

ability of the judicial institution would stand shaken.  

 

40. Because of the defects in the commissioner‟s report, I failed to 

arrive at any conclusion regarding the status of the land on which 

the suit shop is situated. I am thus constrained to remand the case 
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for otherwise justice would have suffered at the altar of speed. Be 

that as it may, the learned Munsiff shall proceed to dispose of the 

suit in accordance of the law within 6 months from the date of 

receipt of the record.                

 

       ORDER 

 

The appeal is allowed. Judgment & decree passed by the learned 

Munsiff is set aside. The case is remanded back. But there would 

be no full- fledged re-trial. The remand is being done for limited 

purpose. The learned Munsiff would issue a fresh advocate 

commission to ascertain the status of the land. Once the report is 

received, the Court may allow the cross examination of the 

commissioner and then would proceed to dispose off the suit as 

per procedure established. No further evidence would be allowed.  

 

Both parties shall appear before the learned Munsiff on 

20.04.2016. The office shall transmit the lower court record along 

with copy of the Judgment to the learned Munsiff at the earliest 

and not later than 01.04.2016.    

Given under my hand and seal of this Court on this the 17th day of 

March 2016. 

 

          (R. Lal) 
  Civil Judge: Udalguri 

 
 

 

 


